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Constitutions
since

Independence

1947 Constitution
PROCESS
• Consulted a few leading figures in Ceylon but most input was from Board of 

Ministers’ draft.

KEY FEATURES
• Resembled institutions and practices existing in Great Britain.
• No provision on Fundamental Rights.
• Weak protection for minorities.
• Few checks and balances in the constitution.
• Drafters expected that the political culture would protect the constitution, as was 

the case of Great Britain.

Drafted by Sir
Ivor Jennings,
an eminent
British Scholar.
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1972 Constitution
PROCESS
• Parliament transformed into a Constituent Assembly.
• Constitution not supported by the opposition parties – i.e. UNP or Tamil parties.

KEY FEATURES
• Ceylon renamed Sri Lanka.
• Transformed into a Republic.
• Sinhala made the Official Language.
• Declared Sri Lanka to be a unitary state – central government is supreme and may 

delegate powers to administrative units.
• Buddhism given the foremost place.
• Parliament’s term extended to six years.
• Powers of independent Public Service Commission and Judicial Service 

commission reduced.
• Role of Judiciary reduced.
• No protection for minorities

1978 Constitution
PROCESS
• Parliamentary Select committee proposed a Bill to amend the 1972 Constitution.
• The Bill replaced the 1972 constitution with a new constitution with new 

governance structures and institutions.
• Opposition parties did not support the constitution.

KEY FEATURES
• Established powerful executive presidency, to be directly elected by the people.
• Changed electoral system – Proportional representation.
• Autonomy of individual MPs reduced.
• Role of parliament reduced: President could dissolve Parliament a year after it was 

elected.
• Introduced the use of referendums to approve critical changes to the constitution.
• Role of Judiciary further diminished.
• No protection for minorities

Led by Mrs. Sirimavo
Bandaranaike
(2/3 Majority in
Parliament)

Led by Mr. J R
Jayawardene (5/6th
majority in
Parliament)
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C O N S T I T U T I O N A L
R E F O R M  P R O C E S S

JANUARY 2016 05 APRIL 2016

09 MARCH 2016

Framework resolution passed 
converting Parliament to a 
Constitutional Assembly (CA)

• Chaired by the Speaker of the 
Parliament

Public Representations Committee 
(PRC) appointed by Cabinet of 
Ministers to seek the public’s view.

• This Committee (the PRC) 
held island-wide consultations 
in all 25 districts to seek public 
view

• Report released in May 2016

The Steering Committee was
appointed.

• Consisting of 21 Members 
representing all political parties.

• Chaired by the Prime Minister
• Tasked with the preparation of 

a Draft Constitutional Proposal
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Successive Presidents were voted in on their pledge to enact a new Constitution for 
Sri Lanka. Former President Rajapakshe in his Mahinda Chintana (Vision) (2005) 
Promised to enact a new Constitution as did his predecessor Madam Kumaratunga. 
Thereafter, President Maithripala Sirisena in his election manifesto promised a new 
Constitution to the Sri Lankan people. Let’s see how far into this process we are.

SEPTEMBER 2017

05 MAY 2016 WHAT’S LEFT?

Six Sub-Committees were appointed 
by the Steering Committee:
• Fundamental Rights
• Judiciary
• Law and Order
• Public Finance
• Public Service
• Center - Periphery Relations
• Reports tabled in CA- 19 Nov 

2016

• Final Report of the Steering 
Committee

• Draft Constitution
• Approval by Parliament and by 

the People in a referendum

The Interim Report was tabled in 
Parliament. It addresses:

• Nature of the state
• Sovereignty
• Religion
• Form of Government
• Electoral Reforms
• Principles of power-sharing
• Land
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What is a Constitution?

Principles of Constitutionalism and 
Constitutional Supremacy

• It is the supreme law of the country.

• All laws must be aligned with it.

• All laws contradicting the constitution are invalid.

• The Constitution is a social contract between the state and the 
citizens and between citizens.

It points to the values of the state

Aspirations of the people

It is the foundation of the Nation

• The constitution outlines the principles for governing the country.

It outlines the nature of the state

The structures of government

The powers and duties of the state

The rights and duties of the citizen

The principle of 
constitutionalism 
recognizes the 
supremacy of the 
Constitution

It is based on the belief that:
• The authority of political leaders is limited by the 

Constitution.
• Individuals have rights that must be respected.
• Government officials are politically accountable 

and subject to the rule of law.
• Arbitrary actions of the executive and 

parliamentary majorities must be prevented.
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Constitutional supremacy means
• All laws are subordinate to the Constitution
• All state organs and all persons, even Presidents, Prime 

Ministers, and Parliamentarians are bound by it.
• All laws passed by the legislature/parliament must 

comply with the provisions of the constitution

Is our present Constitution “Supreme?”
• Article 16 of the present Constitution states: 

Laws passed prior to the constitution are valid even if they go against fundamental 
rights.

Article 16 is the cover that permits the discrimination of women and deny their 
equality. 
for e.g.: It allows specific provisions in Personal Laws such as Thesawalamai law 
and Muslim Personal Laws to override the spirit and objectives of the equality 
provisions of Fundamental Rights.
Countries such as South Africa respect and recognize customary laws only to 
the extent that they comply with fundamental rights.

Fundamental Rights are non negotiable and must apply to all people and from 
all communities equally.

• Article 84 of the present Constitution states: 
A Bill which is not a constitutional amendment but contravenes the constitution may 
be passed by parliament through a special procedure.

In other words this allows Parliament to pass unconstitutional laws and 
prevents Courts from ruling on its constitutionality.

• Article 80 (3) of the present Constitution states: 
When a Bill becomes law no court can question its validity on any grounds – even if 
it contravenes the constitution.

These provisions violate the supremacy of OUR constitution and
Diminishes the value and protection of OUR fundamental rights.
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Fostering Inclusion 
through a new 
Constitution

The Public Representations 
Committee proposes a preamble 
recognising:

• Past sufferings.

• Sinhala and Tamil versions of the National Anthem. 
Both communities recognize Sri Lanka as their Motherland 
through song.

• It shall be the duty of the State to protect and foster the Buddha 
Sasana while also treating all religions and beliefs with honour and 
dignity without discrimination. 
All religious communities feel protected and valued

• Recognises Sinhala and Tamil languages as official languages and 
English as the link language. 
Languages integrate communities
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A preamble to set out values in the 
Constitution

• Recognizing the necessity to heal the division of the past & to 
foster the integrity of the nation.

• Strengthening the institutions of governance.

• Ensuring wide sharing of power.

• Enshrining democratic values, rule of law, social justice, human 
dignity and fundamental rights.

• Facilitating economic, social and cultural advancement.

• Fostering peace, ethnic harmony and democratic practices.

Do these values speak to you?
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Nature of the State: 
Undivided and Indivisible

The Interim Report Proposes:

• Sri Lanka is a free, sovereign and independent Republic.
• It is undivided and indivisible.
• It consists of institutions of the Centre and of the Provinces.
• The Centre and Provinces exercise power as laid down in the 

Constitution.
• The power to amend the constitution shall remain in 

Parliament and the People of Sri Lanka.

Undivided – refers to its present status – it is not divided.

Indivisible – refers to its future status – it shall not be divided.

These terms are further explained in Sinhala (aekiya rajyaya) and
in Tamil (orumiththa nadu).
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The People and the State

The Interim Report Proposes:

“In Sri Lanka sovereignty is with the People, 

and is inalienable and includes the powers of government,

fundamental rights and the franchise.”

This means:

• The People of Sri Lanka have supreme and ultimate power.
• They have the power of government, fundamental rights and the vote.
• These powers cannot be taken away from the people.



Let’s taLk about our Constitution12

Status of Buddhism in 
the Constitution

Foremost status assured.
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The Interim Report Provides  
Two Proposals:

Sri Lanka shall give to Buddhism the foremost place and accordingly it
shall be the duty of the State to protect and foster the Buddha Sasana,
while assuring to all religions the rights granted by Article 10 and 14(1)(e).

Or

Sri Lanka shall give to Buddhism the foremost place and accordingly it
shall be the duty of the State to protect and foster the Buddha Sasana,
while treating all religions and beliefs with honour and dignity, and
without discrimination, and guaranteeing to all persons the fundamental
rights guaranteed by the Constitution.
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Sub-Committee 
Proposals on Fundamental
Rights

Key Features
• Broad range of rights 
• Greater access to realising these rights 

Applications can be filed by a friend, relative or organisation  
Class action suites  
Public interest litigation

• Both State and non-state actors liable for violations 
• “State actions” include legislative, executive, administrative & judicial actions
• Court of Appeal sitting in each Province to have exclusive jurisdiction on 

Fundamental Rights

Strengthening Fundamental Rights:
some proposed additions

• Right to Life, Dignity, 
Security

• Right to Privacy
• Right to Education
• Right to Family Life
• Property Rights
• Health

• Environment and natural resources
• Access to Justice
• Consumer Rights
• Social Rights
• Elders Rights
• Rights of the disabled
• Labour Rights
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Proposals based on:

• Draft Bill of 2009
• People’s views expressed to Public Representations Committee (PRC)
• Human Rights Commission
• Religious bodies
• National & international experts

In interpreting Fundamental Rights Courts to consider

• Directive Principles of Social policy
• Values underlying a democratic society
• International legal obligations
• Other sources of international law.
• Good practices in relevant foreign law
• Fundamental rights when interpreting all written laws and customary laws
Courts may refer issues to Human Rights Commission and Official Language 
Commission

Language Rights

• Sinhala & Tamil to be national and official languages, English to be link 
language.

• Tamil to be language of administration in the North & East
• A person to communicate & be responded to in any of the three languages 

of choice.
• Laws made by Parliament & Provincial Council statutes to be in all 3 

languages. 
• Right to be educated in Sinhalese or Tamil, where facilities are available, in 

English.
• Communication rights and needs of people with disabilities
• State must recognize languages of linguistic communities
• A Provincial Council or local authority may transact business and receive 

communications in the language of its choice.
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The Executive

Since 1978, the executive president dominated the Cabinet. Parliament. Public 
Administration and even the Judiciary.

President was able to do away with term limits making it possible for a president 
to keep running for office.

Former Presidents, Chandrika Bandaranaike, Mahinda Rajapakse, promised to 
abolish the Executive Presidency.

A President elected by parliament for a fixed term and with clearly defined 
powers.

An executive Prime Minister (Three options for establishing a Prime Minister)

• Westminster system for selecting a Prime Minister (Leader of party with 
the largest number of seats heads the government)

• Direct election of the Prime Minister

• Pre-nomination of the Prime Minister (Any political party may nominate 
a candidate or election from within the party or from any other political 
party as Prime Minister; the parliamentarians, be they elected from 
constituencies or party lists, must support their party’s nominee.)

The Interim Report Proposes:
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The Second Chamber

The Interim Report Proposes:

The Parliament to consist of two Chambers:
The Second Chamber will link the Provincial Councils to the Parliament.

Composition - 55 members
• 45 drawn from the Provincial Councils (PC) 

Each PC to nominate 5 of its members on the basis of a Single Transferable Vote,
• 10 Members elected by Parliament on the basis of a Single Transferable Vote.

Powers and Functions:
• Advice on Bills,
• Oversight of ordinary laws,
• Amendments to the Constitution will require 2/3 majority in the Second 

Chamber too.
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Bringing Government 
closer to the people

The Sub-Commitee and Interim 
Report proposes:

Powers of the Parliament
• Establishing national standards.
• Enacting framework legislation.
• Formulating national policy 

including formulating national 
policy on a devolved subject.

National List: Subjects
• Sovereignty
• Territorial Integrity
• Defence & National  Security
• Economic Unity

• Three tiers of government:
Local Authorities,
Provincial Councils,
Parliament.

• Review the wide powers of the 
unelected Governor.

• Streamline the distribution of 
powers between the Parliament and 
Provincial Councils.

• Establish National, Provincial and 
Local Government lists.

Parliament may permit Provincial 
Councils to implement functions on 
selected subjects on the National List.

Parliament to adopt a “Participatory 
approach” in formulating National 
Policy on Provincial List matters.

Both Houses of Parliament must pass 
the national standards and framework 
regulations formulated by the 
Parliament.
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Checks and Balances 
between the Parliament 
& the Provincial Councils

The Interim Report Proposes:

Limitations on powers of 
the Parliament

• Establishing clear lists of 
provincial subject matters.

• Enabling provincial council 
statutes to be passed free of 
the Governors interference.

Limitations on the powers 
of Provincial Councils

Parliament has power to:
• Determine National Policy
• Determine national standards
• Enact framework legislation 

to be implemented by the 
provinces.

These powers implicitly override
the autonomy of provincial
councils.
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Role of the Governor

The Interim Report Proposes:

• The Governor to be appointed by the President.

• Will play a ceremonial role: should act on the advice of the Board of 
Ministers, unless specifically authorised by the Constitution.

• Will have limited powers to delay assent to provincial statutes.

• Will appoint the Provincial Public Service Commission nominated by 
the Chief Minister and Leader of the Provincial Council Opposition and 
approved by the Constitutional Council.
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Land Policies

The Interim Report Proposes:

• All state land must be used subject to the constitution.

• State land may be used for purposes under the National List and Provincial list.

• Setting up of a National Land Commission

The National Land Commission

• Will be an Independent Commission

• Will develop national land use policies on the basis of broad 
consultation.

• Will be representative of the centre and the provinces as well as all the 
major communities.
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The Electoral System

The Interim Report Proposes:

A new electoral system - Mixed Member Proportional System

233 Members of Parliament:

• 140 constituencies to be filled through a simple majority of the vote; 
You will know your MP.

• Remaining 93 seats to be distributed proportionately among the Political 
parties on the basis of votes they receive.
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Proposed Electoral system  - Mixed Member 
Proportional (MMP)

A B C D

1 2

�rst-past-the-post

60% 40%

Proportional representation

140 constituencies 93 seats for party 

Ballot

Candidate vote

Candidate

Party vote

A

Candidate B

Candidate C

Candidate D

Party A

Party B

Party C

Party D

A B C D

First Chamber of Parliament 
233 parliamentarians
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Sub-committee Proposals 
on Finance

The Sub-Committee took note of the 
following needs:

• Coherent set of objectives to guide the working of the public 
finance system.

• Parliamentary supervision of expenditure and of major public 
investments.

• Institutions and processes to ensure financial integrity, transparency 
and  accountability.

• A legal basis for a structured budget process including budgeting, 
revenue collection, taxation, expenditure monitoring and auditing.

• Controls over borrowing and contingent liabilities.

The Committee further noted, 

the undermining of fiscal foundations of devolution as due to the 
separate treatment of National finance from Provincial and local finance. 

the centralized control of public finance that has restricted 
decentralisation at the Provincial and sub national level.
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Key Recommendations

• Separate Public Finance from Audit.

• Establish an Audit Office and Audit Service Commission.

• Office of Auditor General with a secure term of 7 years.

• Identify good governance requirements of sound financial 
management within a broad constitutional framework.

• Identify principles of equitable finance allocation between provinces 
based on population size, land area, access to services, levels of 
development, levels of public service, development and disabilities 
of each province.

• Appoint a credible Finance Commission and ensure its separation 
from the Treasury.

• The Finance Commission to recommend, the equitable share of the 
national revenues to be allocated to the provinces and between the 
provinces and related matters.

• There shall be Provincial Finance Commissions to allocate resources 
between the Province and local authorities.

• The President shall take due notice of the recommendations of the 
Finance Commission.
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Sub-Committee
Proposals on the
Judiciary

Key Recommendations
• Increased independence

• Transparent & impartial appointment of judges

• Expanded court structure

• Constitutional court

• Composition & jurisdiction

• Superior Courts judges Disciplinary Commission

• Judicial review of legislation

Judicial power - to be vested directly in the Judiciary.
At present, Parliament exercises judicial power through 
courts and tribunals
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Increased Independence

• Judiciary independent of Executive & Legislature
• Judges can act without restrictions, pressure, interference

Composition and Jurisdiction

Supreme Court 
• Only for final appeals

Court of Appeal
• Will sit in each Province (at Present 

only in Colombo)
• Hears Writ petitions and Fundamental 

Rights
• Hears appeals from Primary Courts
• Criminal and Commercial divisions
High Court
• Criminal Jurisdiction over grave crimes

Constitutional Court
• Interprets the Constitution
• Judicial review of
• bills/laws/statutes
• Resolves Issues between Centre and 

provinces
• Breach of parliamentary privilege
• Review of its own judgements

Appointments

President makes appointments on the recommendations of the Constitutional 
Council (CC)

Superior Courts Judges 
Disciplinary Commission

• To look into allegations of 
misconduct and incapacity

• The Commission will inquire 
and submit a report to the 
CC.

• CC will recommend removal 
to the President (subject to 
Parliamentary approval)

New

Expanded Courts Structure

Supreme Court /  
Constitutional Court

Court of Appeal sitting in each 
Province

High Court

Lower courts – District Courts, 
Family Courts, Magistrate’s 
Courts, Primary Courts /  Courts 
of Small claims.
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What changes to the 
present Constitution 
will require the people’s 
approval through a 
Referendum?

• The nature of the state (at present described as a free, sovereign, independent, 
unitary, socialist republic), 

• Powers of Government,
• Voting rights of the people,
• National Flag, the Anthem and the Republic day,
• Status of Buddhism,
• Fundamental right to freedom of religion, thought and conscience,
• Fundamental right to be free of torture, cruel and degrading punishment.
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