
 

 

 

 

EXECUTIVE SUMMARY  

The democracy crisis in Hungary has triggered considerable 

soul-searching in the EU about the “Copenhagen dilemma”. 

While aspiring member states are vetted on the basis of the 

1993 Copenhagen criteria – including commitment to 

democracy, human rights, and the rule of law – once a state 

becomes a member, the EU does little to monitor that these 

standards are upheld and to enforce remedies if a crisis 

occurs. 

 

The current situation in Hungary has shattered an assumption 

held for more than half a century, namely that membership in 

the EU is in itself a guarantee against an erosion of 

democratic standards. The problem goes beyond Hungary 

however. In the past there have been controversies about 

Austria, Italy and Romania. With 28 members and more 

aspirants on the doorstep, the EU must get used to the idea 

that backsliding may occur in a member state, be it an old or 

newer member. A democracy crisis in one member state is not 

a domestic affair of that state only. The Union is founded on 

the assumption that all members abide by its shared values. 

With each member state acting as a co-legislator in the 

Council, the legitimacy of EU law is undermined if one member 

falls short of its obligation to uphold democracy, human rights 

and the rule of law.  

 

The EU must now establish robust, comprehensive, long-term 

tools to address threats of democratic backsliding. These 

tools should address in particular the three central tenets of 

the EU’s values as expressed in Article 2 of the EU Treaty: 

democracy, the rule of law and human rights, including 

minority rights. Currently the EU debate is too narrowly 

focussed on only one of these values, namely the rule of law.  
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When discussing a tool or mechanism it is useful to 

distinguish between the various components of a response, 

namely fact-finding, assessment and enforcement.  Fact-

finding and assessment of democratic standards should not 

be considered a particular challenge. The EU has done it for 13 

new member states ahead of accession in the last 20 years 

and continues doing it for current candidate states.  As far as 

the reference framework for assessment is concerned, many 

EU policy makers believe that the UN human rights framework 

and regional frameworks, such as the Council of Europe and 

the Organization for Security and Co-operation in Europe 

(OSCE), should not play a major role in EU policy making. 

However, this approach is difficult to reconcile with the EU’s 

foreign policy of promoting a rule based international order 

based on the UN and relevant regional frameworks, on the one 

hand, and its internal mechanisms on the other.   

 

Clearly enforcement is the most difficult and sensitive 

question. Accession has been the carrot to ensure compliance 

with the Copenhagen criteria. Ensuring that existing members 

respect these values, however, is a more complicated 

proposition that will be less carrot and more stick.  Here, a 

careful review of options must take place to ensure that a new 

mechanism applies to all EU member states and that it is 

credible, fair and effective and thus able to make a difference. 

 

The question of democracy in member states is highly political 

and of direct concern for all EU citizens. Therefore the current 

debate should not be confined to the corridors of national 

ministries and EU institutions. There should be wide public 

consultation and debate to make sure that any new 

mechanism is publicly understood and widely accepted. 

 

Recommendations: 

 New tools or mechanisms to address democracy 

crises in member states should be designed for the 

long-term; 

 

 They should be designed to ensure adherence to all 

values expressed in Article 2 with a special focus on 

democracy, human rights and the rule of law; 

 

 The international (UN) and regional legal and political 

frameworks (Council of Europe, OSCE) should be 

used for an understanding of Article 2 values 

grounded in international law; 

 

 Any new mechanisms should ensure coherence 

between pre-accession negotiations and post-

accession monitoring, as well as between the EU’s 

internal dimension and its foreign policy objective of 

a rule-based international order; 

 

 In the debate on new mechanisms the elements of 

fact-finding, assessment and enforcement should be 

distinguished with enforcement questions deserving 

most discussion; 

 

 Given the immediate relevance of democratic 

standards in each member state for all EU citizens, 

there should be a wide public debate on the EU’s role 

and powers in ensuring these standards. 

  

 

INTRODUCTION  

In 2010 the right-wing FIDESZ party won 53% of the votes in 

the Hungarian parliamentary elections. Due to the electoral 

system, these translated into a 2/3 majority of seats in 

parliament, enabling FIDESZ to adopt a new constitution in 

2011, which has since been amended four times. The process 

of adoption as well as the substance of the new constitution 

has drawn sharp criticism from many governmental 

organisations as well as NGOs. In terms of democratic 

governance a major concern has been that successive 

amendments were aimed at overturning prior constitutional 

court decisions, undermining the separation and balance of 

powers. In its recent opinion on the last constitutional 

amendments in March 2013, the Council of Europe’s Venice 

Commission, a constitutional expert body, concluded: “these 

measures amount to a threat for constitutional justice and for 

the basic principles contained in the Fundamental Law of 

Hungary”, noting that they “may negatively affect all three 

pillars of the Council of Europe: the separation of powers as 

an essential tenet of democracy, the protection of human 

rights and the rule of law.”1 

 

There have been serious concerns about the respect for 

shared values in the past, be it when a far-right party joined 

the Austria government in 2000, the entanglement of party, 

business and media in Berlusconi’s Italy, or the constitutional 

crisis in Romania last year. The developments in Hungary are 

particularly grave, playing out far beyond the arena of political 

rhetoric at numerous levels of legislation and implementation 

of laws, including the constant tampering with the 

constitutional text. These developments have shattered an 

underlying assumption about European integration: that 

member states are immune to democratic backsliding by 

virtue of their membership in the Union. This assumption, 

which held true for more than half a century, has resulted in a 

curious situation – democracy standards in aspiring member 

states are vetted by the European Commission on the basis of 

the Copenhagen criteria, but the EU does not have tools to 

ensure that democracy standards are maintained once a state 

has joined the Union. Indeed, the competencies of the Union 

in the field of democratic standards are limited and many 

member states are reluctant to give the Union a bigger role in 

this field. 

 

Article 2 of the EU Treaty lays out the Union’s fundamental 

values, namely democracy, the rule of law and human rights, 

including minority rights. Article 6 lays out the role of the EU’s 

Charter of Fundamental Rights and indicates that 

constitutional traditions common to member states represent 

general principles of EU law.  

 

But there is only one treaty article dealing with the 

consequences of non-compliance in regards to Articles 2 and 

6. According to Article 7 the Council may decide to suspend 

 

 

 
1
 See “Opinion on Fourth Amendment to the Fundamental Law of Hungary, 

Venice Commission (14-15 June 2013). Retrieved at: 

http://www.venice.coe.int/webforms/documents/?pdf=CDL-

AD%282013%29012-e. 

http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282013%29012-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282013%29012-e
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certain rights for a member state, including voting rights in 

the Council, when that state is considered to be in “serious 

and consistent breach”. The procedural requirements for this 

sanction, including a qualified majority in the Council, are 

demanding and the sanction of suspending membership 

rights is considered to be a “nuclear option”. Beyond Article 7 

the EU has few relevant competencies to forcefully address 

an erosion of democratic standards in a member state. The 

Charter of Fundamental Rights of the European Union is 

primarily addressed at protecting EU citizens against actions 

of EU institutions, rather than shortcomings that may emerge 

from actions of member states.2  

 

The case of Hungary has triggered soul-searching in the EU 

with intense debates taking place in the European Parliament 

(EP) in particular. In March the foreign ministers of four 

member states called on the European Commission to 

develop a rule-of-law mechanism to foster compliance of 

fundamental values highlighting options for enforcement such 

as a political dialogue, a debate in the Council or suspension 

of funds.
3
 The EP’s Civil Liberties Committee adopted a report 

in June expressing its disappointment in the Council’s silence 

on developments in Hungary.
4
 On 6/7 June the Council called 

on the Commission to take forward the rule of law debate and 

“the need for and shape of a collaborative and systematic 

method to tackle these issues” and to “develop an agreed 

understanding of what any initiative in this area would entail, 

including of the problems to be addressed, as well as 

questions of methodology and indicators”.
5
 

 

This paper is intended to contribute to the debate on 

democratic backsliding in an EU member state, by proposing 

parameters for the overall debate and for the discussion on 

the why, how, who, what and when of an EU response to 

democratic backsliding in a member state. 

 

 

WHY SHOULD THE EU ACT? A 
LONG-TERM PROBLEM, IN NEED OF 
A LONG-TERM SOLUTION 

Until recently European integration was based on the 

assumption that once a country entered the Union, it would 

live as a stable democracy ever after. This belief, rooted in 60 

years of integration, has turned out to be a myth. The EU can 

no longer take for granted the democratic stability of all 

member states. In a union of 28 members and more set to join, 

it becomes increasingly likely that one or another state will 

 

 

 
2 Article 51 of the Charter states: “The provisions of this Charter are 

addressed to the institutions and bodies of the Union with due regard for 

the principle of subsidiarity and to the Member States only when they are 

implementing Union law. (...)”. 
3
 Letter of 6 March 2006 by the Foreign Ministers of Denmark, Finland, 

Germany and the Netherlands to President Barroso. 
4
 Report adopted on 19 June 2013. Full text of the report: 

http://www.europarl.europa.eu/meetdocs/2009_2014/documents/libe/pr/

935/935253/935253en.pdf 
5
 Council Conclusions on fundamental values and rule of law and on the 

Commission 2012 Report on the Application of the Charter on Fundamental 

Rights of the European Union, 6/7 June 2013 

encounter democratic challenges or even suffer from a crisis 

of democracy at some stage.  

 

A democracy crisis in one member state is automatically a 

crisis of the Union, which is founded on shared values. Article 

2 explicitly refers to the Union and its member states. Through 

representation in the Council and the European Parliament 

every member state participates in the European legislative 

process. If democratic representation is flawed in one state, 

the legitimacy of the entire process is affected. One rotten 

apple spoils the barrel. This is the deeper meaning in Article 7 

of the EU Treaty: the suspension of voting rights in the Council 

is not best understood as a sanction, but rather a necessity to 

safeguard the integrity of the EU’s legislative process.  Any 

crisis in a member state is a crisis of the EU’s public order and 

needs to be addressed as such. The EU’s task now is to create 

stronger levels of vertical accountability in cases where 

domestic mechanisms fail to work, while ensuring coherence 

between and after accession, as well as between its internal 

policy framework and its external dimension.  

 

 

MEASURING DEMOCRACY: THE 
HOW IS NOT THE CHALLENGE 

There has been a degree of hand-wringing in parts of the 

European Commission on how to determine when a member 

state is challenging the fundamental values expressed in 

Article 2 of the EU Treaty. Yet the EU is a veteran in assessing 

democracy standards. The Copenhagen criteria, which 

aspirant members have to fulfill, are identical to those in 

Article 2.6 In the last two decades the European Commission 

assessed 13 states on this basis and continues to do so for 

those in the accession process. How to assess essential 

democracy standards therefore should not be the main 

question of this debate. It has been done, it is being done, and 

it can be done in relation to member states as much as it can 

be done for candidates, even though it is acknowledged that 

the method of assessing democratic standards should be 

refined. 

 

 

WHAT CRITERIA? A LONG-TERM 
SOLUTION SHOULD ENCOMPASS 
ALL FUNDAMENTAL VALUES 

COMPREHENSIVE CRITERIA 

Within the EU debate, the problem is now mostly discussed as 

a rule of law problem. Indeed the four foreign ministers called 

for a ‘rule of law’ initiative. A recent conference of the 

Fundamental Rights Agency was focused on developing rule of 

 

 

 
6
 The ‘Copenhagen criteria’ were laid down at the European Council in June 

1993. They state: “Membership requires that candidate country has 

achieved stability of institutions guaranteeing democracy, the rule of law, 

human rights, respect for and protection of minorities, the existence of a 

functioning market economy as well as the capacity to cope with 

competitive pressure and market forces within the Union. (...).“ 

http://www.europarl.europa.eu/meetdocs/2009_2014/documents/libe/pr/935/935253/935253en.pdf
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/libe/pr/935/935253/935253en.pdf
http://en.wikipedia.org/wiki/Minority_group
http://en.wikipedia.org/wiki/Market_economy
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law indicators. It is unclear why the criteria of Copenhagen 

and Article 2 of the EU Treaty have been narrowed down to the 

rule of law. Possibly because the rule of law appears to be a 

more technical issue with less scope for political controversy 

than the notions of democracy and human rights. It also 

appears that the problems in Hungary, partly focused on the 

relationship between a dominant parliament and the 

Constitutional Court, are seen as rule of law issues rather 

than a democracy problem. After all, the ruling party enjoys a 

two-third majority. This would, however, be a misconception. 

The Hungarian case is a showpiece of a century-old 

democracy problem, namely the danger of tyrannical 

majorities.  

 

Even if one considered Hungary to be primarily a rule of law 

problem, there is a risk of fighting the last battle. The next 

crisis could be triggered by flawed elections in some member 

states, clearly a democracy problem. Therefore a lasting 

solution should be constructed from the beginning on the 

basis of all fundamental values enshrined in Article 2.  

 

Many policy-makers promote a definition of the rule of law 

which is broad, including key aspects of democracy and 

human rights protection. While this approach is preferable to 

any narrow definition, it is not anchored entirely in 

international and EU law.7 Of the three main concepts in 

Article 2, the rule of law is the least codified in international 

law. In contrast, the other elements of Article 2, in particular 

human rights, are codified in detail at EU, Council of Europe 

and UN levels. All EU member states agreed to a definition of 

essential elements of democracy, including the rule of law 

and human rights, in the UN General Assembly.8  

 

WHO IS AFRAID OF THE UNITED NATIONS: CRITERIA 

BASED IN INTERNATIONAL LAW AND EU LAW 

The refining of parameters to assess the Article 2 criteria 

should be based on international and EU law, be it hard or soft 

law. Only parameters grounded in law and clear political 

commitments carry the necessary political authority, which 

academic definitions do not have. Academic criteria could be 

easily dismissed by any government as irrelevant. 

 

Parameters should be based on the Universal Declaration of 

Human Rights and the International Covenant for Civil and 

Political Rights (ICCPR) as well as regional treaties, such as 

the European Convention for the Protection of Human Rights 

and Fundamental Freedoms (ECHR) and political 

commitments, including from the UN and OSCE frameworks. 

 

 

 
7
 It may be best expressed in the OSCE’s 1990 Copenhagen commitment: 

“participating states ‘consider that the rule of law does not mean merely a 

formal legality which assures regularity and consistency in the 

achievement and enforcement of democratic order, but justice based on 

the recognition and full acceptance of the supreme value of the human 

personality and guaranteed by institutions providing a framework for its 

fullest expression“ point 2.  
8
 See UN GA resolution A/RES/59/201. For an elaboration, see International 

Consensus: Essential Elements of Democracy, DRI Report, October 2011, 

which can be downloaded here: http://www.democracy-

reporting.org/files/essential_elements_of_democracy_2.pdf 

There is reluctance among some EU policymakers to consider 

the UN framework as relevant to solve this European 

challenge, although the June Council meeting concluded that 

there should be a “focus on shared universal values” 

(emphasis added).
9
  

 

Not applying these obligations and commitments would be 

inconsistent with the EU’s desire to promote a rule based 

international order. It creates inconsistencies between the 

EU’s internal dimension and its external relations. Why 

promote the application of the ICCPR in third states, but not 

consider it relevant to democracy problems at home? Taking 

into account the normative framework of the UN, the Council 

of Europe and the OSCE, which apply to all EU member states, 

is not the same as inviting their institutions to solve the 

problem. 

 

 

WHO SHOULD ADDRESS THE 
PROBLEM? 

The who appears to be the most difficult in addressing 

democracy challenges in the EU. Here we do not suggest a 

solution to the who, but we suggest parameters for a 

discussion. If one de-constructs the who does what it is 

necessary to look at the various levels that are required to 

address democratic backsliding in a member state.  

 

Fact-finding: Democratic backsliding takes place through 

changes in legislation as well as by changing the way laws are 

being implemented. Fact-finding produces an accurate 

account of who did what, when and with what consequences. 

Such facts are reported by the media, by NGOs, by political 

parties, by academia as well as by government agencies and 

international organisations. For example: election observation 

missions by the OSCE/ODIHR carry out authoritative fact-

finding and reporting on an electoral process. The EU’s 

Fundamental Rights Agency (FRA) collects information and 

data on selected human rights themes. 

 

Assessment: Facts need to be analysed and assessed. The 

assessment of facts is usually more controversial than the 

facts: Does the treatment of a minority amount to a violation 

of an international obligation? Does the amendment of a 

constitution violate the rule of law or democratic standards? 

Such assessments require specific expertise. Analysis and 

assessments are usually offered by domestic actors (courts, 

independent government institutions, academia, NGOs) as 

well as international actors, such as international NGOs and 

specialised intergovernmental institutions, such as the FRA 

for selected human rights issues, the Venice Commission for 

constitutional questions, the European Court of Human Rights 

for individual human rights cases, the UN’s Human Rights 

Committee on ICCPR implementation or the OSCE/ODIHR for 

elections. The EU Commission’s justice scoreboard is a 

beginning of a fact-finding and assessment of some aspects 

 

 

 
9
 Supra. 

http://www.democracy-reporting.org/files/essential_elements_of_democracy_2.pdf
http://www.democracy-reporting.org/files/essential_elements_of_democracy_2.pdf


 

 5 

of the rule of law. Institutions that carry out assessments 

must have credibility based on various factors, including a 

high degree of recognised expertise and independence from 

political interference. Credibility is built over time by 

establishing a track record. Currently the Venice Commission 

has a high degree of credibility for independent assessments 

of constitutional matters and the OSCE/ODIHR enjoys high 

credibility for election observation. In the crucial area of 

media freedoms, the EU’s High Level Group on Media Freedom 

and Pluralism recommended that either the FRA’s mandate be 

extended to monitoring media freedoms in the EU or that an 

independent EU monitoring centre be established.10 

 

Assessment Framework: Facts have to be assessed on the 

basis of a framework. First, this includes the regulatory 

framework: which hard and soft law obligations exist to 

measure facts against them? In relation to Article 2 values, 

Europe enjoys a dense regulatory framework, starting with UN 

instruments and also including Council of Europe obligations, 

OSCE commitments and EU law. As previously argued, all of 

these frameworks should be applied to assess Article 2 

compliance. The EU should not ignore the ICCPR or the ECHR 

when applying Article 2.  Indeed these sources of law contain 

many detailed provisions to assess whether fundamental 

values are violated or not.11  Second, the assessment 

framework should include an evaluation of the overall political 

context in order to make sure that the assessment is 

grounded in solid understanding of the current politics in a 

given EU member state. Public confidence in the democratic 

process would need to be a key criterion in this regard. For 

example, in election observation it is important to ascertain 

the overall public confidence in an electoral process. If 

confidence is high, it is less likely that the process is flawed. 

If, however, the entire opposition expresses its lack of 

confidence in an election, there is a clear need for careful 

evaluation. 

 

Enforcement: Enforcement comes in once facts have been 

assembled and assessed and a violation of obligations has 

been found. This is the most difficult part of the debate. For 

example, the Venice Commission, the most authoritative 

European institution dealing with constitutional matters, 

already found a threat to constitutional justice in Hungary, 

negatively affecting the core elements of democracy, human 

rights and the rule of law which underpin the Council of 

Europe and which form the core of Article 2 of the EU Treaty. 

The Venice Commission however has no enforcement 

mechanism to remedy the situation. Because it is not an EU 

body, it only has indirect influence on the EU’s decision-

making. If one accepted the finding of Europe’s primary 

constitutional body, the Hungarian situation would already 

trigger the first step of Article 7. According to its paragraph 1, 

 

 

 
10

 Page 5, report of the High Level Group, January 2013, retrieved here: 

https://ec.europa.eu/digital-agenda/sites/digital-

agenda/files/HLG%20Final%20Report.pdf 
11

 See report by DRI and The Carter Center: Strengthening International Law 

to Support Democratic Governance and Genuine Elections, April 2012. 

Download at: http://www.democracy-

reporting.org/files/dri_report_strengthening_democratic_governance_.pdf 

the Council may determine that there is a “clear risk of a 

breach by a member state of fundamental values enshrined in 

Article 2.” But this enforcement mechanism can only be 

triggered by EU institutions. Any debate on enforcement 

therefore must discuss how the authoritative assessments of 

other institutions affect the EU-internal enforcement process. 

What would happen if tomorrow the OSCE/ODIHR found an 

election in a member state to violate essential electoral 

obligations? It must also address how findings of EU agencies, 

such as FRA, would affect the enforcement process.  
 

EU bodies that may play a role in enforcement include the 

European Parliament, the European Commission, the Council 

and the European Court of Justice12 and, potentially, EU 

agencies such as FRA. The letter of the four foreign ministers 

suggests that the EU Commission should play a special role 

here in its capacity as the ‘Guardian of the Treaties’. The EP’s 

Civil Liberties Committee recommends a number of steps the 

Commission could take, including the establishment of a 

‘Copenhagen Mechanism’ which “could take the form of a 

Copenhagen Commission or high-level group” and “should be 

independent from political influence, work in full cooperation 

with other international bodies and monitor respect for 

fundamental rights uniformly in all member states.”13 All 

these suggestion deserve careful analysis to ensure that the 

solution is credible, effective, comprehensive and fair and 

thus able to make a difference. 

 

 

EXTENT AND NATURE OF A 
DEMOCRACY CRISIS 

Europe has a dense network of human rights protections and 

generally robust domestic checks and balances. When should 

the EU get involved? On the one hand, it could be argued that 

the EU should only get involved in case of a serious threat to 

the essence of fundamental values. On the other hand, too 

narrow a concept would reduce the possibility of getting 

involved pro-actively at an earlier stage with a mission to 

prevent deterioration. Democracy crises are typically 

characterised by a political context in which significant 

political actors, for example, the main opposition, do not trust 

the domestic process and checks and balances any longer. 

Such issues of political context must play a role in 

determining when a legitimate power struggle transforms into 

a crisis of democracy.  

 

 

 

 

 
12

 For a proposal to address the problem through judicial remedies, see: 

Armin von Bogdandy et al., “Reverse Solange—Protecting the Essence of 

Funda- mental Rights Against EU Member States,” Common Market Law 

Review 49 (April 2012): 489–519. 
13

 See press release: 

http://www.europarl.europa.eu/news/en/pressroom/content/20130617IPR

12348/html/MEPs-call-on-Hungarian-authorities-to-abide-by-EU-values 

In this sense see also: Jan-Werner Müller, “Defending Democracy within the 

EU,” Journal of Democracy, April 2013, p. 138-149 

https://ec.europa.eu/digital-agenda/sites/digital-agenda/files/HLG%20Final%20Report.pdf
https://ec.europa.eu/digital-agenda/sites/digital-agenda/files/HLG%20Final%20Report.pdf
http://www.democracy-reporting.org/files/dri_report_strengthening_democratic_governance_.pdf
http://www.democracy-reporting.org/files/dri_report_strengthening_democratic_governance_.pdf
http://www.europarl.europa.eu/news/en/pressroom/content/20130617IPR12348/html/MEPs-call-on-Hungarian-authorities-to-abide-by-EU-values
http://www.europarl.europa.eu/news/en/pressroom/content/20130617IPR12348/html/MEPs-call-on-Hungarian-authorities-to-abide-by-EU-values
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THE ROLE OF CIVIL SOCIETY AND 
THE WIDER PUBLIC 

A democracy crisis in one member state is a crisis for all 

member states. Every EU citizen is affected daily by far-

reaching EU legislation. If the integrity of the legislative 

process becomes undermined all members are affected. 

Furthermore, citizens of a country sliding into a crisis take a 

keen interest in what this means for the relationship between 

their government and the EU. Therefore it is incumbent on the 

EU and all member states to engage in the current public 

debate and consult with civil society and the wider public on 

what to do. The subject of democratic backsliding is highly 

political and delicate. Any evolution of the EU’s mechanism in 

this regard should be properly debated in public, not the least 

to enhance the acceptance of new mechanisms. Positively, on 

this subject the Council called on the Commission “to take 

forward in 2013 a process of inclusive dialogue, debate and 

engagement with all Member States, EU institutions as well 

as all relevant stakeholders (...)”14
 (emphasis added). 
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