
 

 

 

 

 

EXECUTIVE SUMMARY 
The parliamentary opposition is essential to democracy. It 

offers political alternatives to the public and provides 

accountability and oversight of the government. To be 

effective the opposition needs a robust constitutional-legal 

framework. 

 

Many constitutions guarantee a number of opposition rights, 

including equal treatment of parliamentarians, access to and 

coverage in the media, effective mechanisms for government 

scrutiny and control, judicial review of laws, and full 

participation in parliament's work. 

 

Parliamentary opposition rights can be found at different 

levels of the legal hierarchy and are often detailed in 

parliamentary Rules of Procedure. But because Rules of 

Procedure can be more easily amended, constitutionalising 

the status and rights of the opposition provides a better 

guarantee for such rights. 

 

Constitutional protection of opposition rights can be either 

implicit, by granting rights to all parliamentarians, or explicit, 

by granting rights to the "opposition" as such, as in some 

constitutions. For new democracies in search of ways to 

reinforce a pluralistic multi-party system, constitution-

makers may wish to explore the option of explicit opposition 

rights in the constitution. 

 

1. INTRODUCTION  
A functioning and effective opposition — e.g. individual 

Members of Parliament (MPs) or a parliamentary group that 

does not support the government — is an essential element of 

any democracy. The opposition offers people an alternative to 
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the incumbent government. Without such an alternative, 

people cannot effectively choose their government.  

 

A functioning opposition is also indispensable for pluralism 

because it offers views and policies different from those of 

the government; it provides a wider range of voices, which are 

essential for the “competition of ideas.” Portugal’s 

Constitution, for example, emphasises these principles, 

requiring that every constitutional amendment respect plural 

expression and the right to democratic opposition (article 

289). In Portugal, pluralism and opposition rights are part of a 

constitutional eternity clause – they cannot be changed. 

 

The importance of a functioning opposition and pluralism is 

widely recognised around the world. NGOs, governments, and 

international organisations have stressed, on various 

occasions, the importance of a functioning opposition for 

pluralism. Delegations from Arab, African, and Asian countries 

have all agreed to strengthen pluralism so that their 

parliamentary bodies “represent popular will,” “ensuring the 

fair representation of all sectors of society.”
1
 In April 2012, the 

U.N. Human Rights Council adopted a resolution that 

emphasised “the crucial role played by the political 

opposition and civil society in the proper functioning of a 

democracy.”
2
 And at the European Conference of Presidents 

of Parliament (June 2010) it was recognised that the “defining 

difference between democracies and authoritarian systems” 

is that the former recognises political opposition on equal 

terms.
3
  

 

However, recognition of the opposition as such is only one 

part. According to the Parliamentary Assembly of the Council 

of Europe, the quality of that democracy must be “measured 

by the means available to the opposition or the parliamentary 

minority to accomplish its tasks.”
4
 An opposition must enjoy a 

number of concrete rights to function effectively and offer an 

alternative to the majority. In general, these rights include the 

equal treatment of parliamentarians and freedom of 

expression. More specifically, opposition rights include the 

right to supervise government, the right to speak in 

parliament, and the right to fully participate in the legislative 

processes.  

 

This briefing paper discusses to what extent constitutions 

should include opposition rights.
5
 It focuses on constitutional 

provisions which protect opposition rights and touches only 

briefly on sub-constitutional protection, which is generally 
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2
 U.N. Human Rights Council, 19
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 Session. “Human rights, democracy and 

the rule of law” (2012) (A/HRC/RES/19/36). 
3
 European Conference of Presidents of Parliament, “Rights and 

Responsibilities of the Opposition in a Parliament: Background document 

prepared by the Secretariat upon the instruction of the President of the 

Parliamentary Assembly of the Council of Europe” (2010): p.1.  
4
 Parliamentary Assembly of the Council of Europe (PACE), 6

th
 Seating. 

“Procedural guidelines on the rights and responsibilities of the opposition 

in a democratic parliament” (2008) (Resolution 1601): para. 2. 
5
 The briefing paper is part of a research project on constitutional reform 

and pluralism, which is funded through a grant of the Swiss Federal 

Department of Foreign Affairs (FDFA).  

codified in parliamentary Rules of Procedure or other 

legislation. The paper examines to what extent opposition 

rights should be part of constitutional law before it analyses 

the content and scope of constitutional provisions relevant for 

protecting opposition rights. In its final section, the paper 

draws conclusions.  

 

2. OPPOSITION RIGHTS: A 
CONSTITUTIONAL MATTER 
With a few exceptions, constitutions and laws of States do not 

define the role of the opposition,
6
 but acknowledge their 

rights. In one way or another, the constitutions of many states 

acknowledge opposition rights either by granting specific 

rights to all parliamentarians (implicit rights) or by explicit 

reference to the "opposition" (explicit rights). Even if not 

always constitutionally protected, the Member States of the 

Council of Europe grant rights to the parliamentary minority, 

whether organised around political groups or individual 

parliamentarians.
7
 Similarly, the constitutions of several 

Member States of the Arab League and the African Union 

guarantee a number of rights to parliamentarians. 

 

Granting rights to all MPs, thus providing implicit opposition 

rights, has been more common than granting explicit rights to 

the opposition. A right commonly found throughout 

constitutions is parliamentary immunity, which is a right that 

applies to all MPs of a given parliament, and also benefits the 

opposition. Supermajorities, such as two-third majorities 

required for constitutional amendments, or low thresholds 

required to conduct constitutional review of legislative acts, 

are examples of implicit rights which are particularly geared 

toward the opposition. In the former case, the parliamentary 

opposition in effect has a veto (provided that the 

parliamentary majority does not have a two-third majority); in 

the latter, it has the power to initiate judicial review or delay 

legislation. While these rights are available to all MPs, the 

qualified majority-minority provisions make them useful in 

preventing misuse by the majority.  

 

Explicit rights are rarer, but there are some countries which 

protect opposition rights by explicitly referring to the term 

"opposition" in the constitution. In Europe, Portugal and 

France
8
, for example, lay down specific opposition rights. 

Portugal’s Constitution determines that “minorities have the 

right to democratic opposition, as laid down by this 

Constitution and the law” (article 114.2). Political parties that 

hold seats in the parliament, but are not part of the 

government, are “particularly” entitled “to be regularly and 

directly informed by the Government as to the situation and 

 

 

 
6
 Bhutan is such an exception, where article 18 of the Constitution defines 

the role of the opposition party. According to this provision, the opposition 

parties play “a constructive role” to ensure that the Government and the 

ruling party function in accordance with the provisions of the Constitution. 

Opposition parties also promote national integrity, unity and harmony, and 

cooperation among all sections of society. 
7
 PACE Resolution 1601 (2008), para. 8. 

8
 In the Constitution of France, articles 48 and 51.1. 
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progress of the main matters of public interest” (article 

114.3). 

 

Similarly, most Arab countries do not generally mention 

explicit opposition rights in their constitutions. As an 

exception, Morocco included article 10 in its revised 2011 

Constitution. This provision contains a detailed catalogue of 

explicit opposition rights, ranging from effective participation 

in the legislative process to contributions on the selection of 

the constitutional court. These far-reaching rights exceed the 

rights of the opposition in many other parliaments.
9
  

 

While some implicit or explicit opposition rights are found in 

many constitutions, the details of opposition rights in 

parliament are usually laid out in a parliament’s Rules of 

Procedure. Rules of Procedure carry less legal weight – in 

case of conflicting norms, constitutions prevail. Rules of 

Procedure contain specific and practical rules on issues, such 

as calling parliamentary sessions, hearing members of 

government, or the legislative process. Given their level of 

detail, proper Rules of Procedure are crucial for protecting 

opposition rights. In some countries, the constitution 

specifically mentions that the Rules of Procedure should spell 

out the rights of MPs and political groups.
10

  

 

Despite the importance of Rules of Procedure, constitutional 

protection of the status and rights of the opposition has 

several advantages. Enshrining this status in the constitution 

guarantees that the opposition's existence and its role in a 

democratic system of government is unquestionable. As for 

the rights of the opposition, explicitly outlining these in the 

constitution affords a constitutional protection, which is more 

difficult to undermine than rights established in Rules of 

Procedure. Unlike amending the Rules of Procedure,
11

 

amending constitutions in most states requires a qualified 

 

 

 
9
 The modalities of the rights of the opposition in Morocco’s parliament, 

including rights of the opposition as a whole and rights of individual 

opposition members, will be further defined by the parliament’s Rules of 

Procedure and the organic law on the opposition, which will likely be 

adopted in 2013. 
10

 For example, article 95 of the Turkish Constitution grants no specific 

rights to the opposition, but leaves this to the Rules of Procedure: “The 

Grand National Assembly of Turkey shall carry out its activities in 

accordance with the provisions of the Rules of Procedure drawn up by 

itself. The provisions of the Rules of Procedure shall be drawn up in such a 

way as to ensure the participation of each political party group in all the 

activities of the Assembly in proportion to its number of members.” The 

Constitution of Malaysia simply states: “Subject to the provisions of this 

Constitution and of federal law, each House of Parliament shall regulate its 

own procedure” (article 62).  
11

 The Rules of Procedure of many parliaments are often subject to changes 

through simple majority. In some countries, such as Austria, constitutional 

provisions exist that require a qualified majority to change the Rules of 

Procedure. In Austria’s Constitution, “federal law on the National Council’s 

Standing Orders can only be passed in the presence of half the members 

and by a two-third majority of the votes cast” (article 30). In Sweden, the 

Rules of Procedure can only be changed via a constitutional amendment or 

a three-fourths majority (article 8.6). However, these countries are the 

exception and not the rule. The Venice Commission considers that Rules of 

Procedure should "preferably be regulated so as to make it difficult for a 

simple majority to set aside the legitimate interests of the political minority 

groups." (Venice Commission, “Report on the Role of the Opposition in a 

Democratic Parliament,” Study no. 497/2008, 2010). This seems particularly 

important in states where opposition rights are neither explicitly nor 

implicitly protected in the constitution. 

majority. Usually a government is not supported by a qualified 

majority, and depends on opposition support to amend the 

constitution. In addition, constitutional amendments receive 

greater public attention. For these reasons, constitutional 

protection of opposition rights provides a better protection 

than Rules of Procedure or other legislation. 

 

The decision to include opposition rights as constitutional 

provisions requires careful consideration and is a unique 

process for every state. However, explicit constitutional 

protection of opposition rights may in particular make sense 

in new democracies with a history of oppressing opposing 

voices and where constitutional recognition of the 

opposition’s status can be a safeguard against the re-

emergence of a one-party system. In addition, such 

constitutional protection can institutionalise political 

majority-minority relations and give a strong signal that losing 

elections does not necessarily mean exclusion from the 

political scene.  

 

This is not to suggest that constitutions should regulate every 

detail of the functioning of parliament. Details of opposition 

rights are usually left to the Rules of Procedure or other 

legislation. On the one hand, there is a need for flexibility – 

some provisions should remain adaptable to changing 

circumstance and are therefore not suited to be enshrined in a 

constitution. On the other hand, the core of opposition rights 

should not be subject to changes in a parliament’s majority.  

 

3. THE SCOPE AND CONTENT OF 
OPPOSITION RIGHTS 
Explicit or implicit opposition rights are enshrined in a number 

of constitutions. Equal treatment, effective government 

control, free access to media, full participation in the 

legislative processes and access to constitutional courts are 

among these constitutional rights. This section presents the 

content and scope of these opposition rights as enshrined in 

various constitutions.  

 

International law 

International law recognises a number of parliament and 

opposition rights – at least to some extent. Human rights 

treaties guarantee the freedom of speech, the freedom of 

assembly, or grant those elected with effective government 

powers.
12

 In addition, there are political commitments that 

secure opposition rights. Resolution 1601 (2008) of the 

Parliamentary Assembly of the Council of Europe, for 

example, provides detailed guidelines on opposition rights. 

This resolution constitutes a political, legally non-binding 

commitment. 

 

 

 
12

 Democracy Reporting International and The Carter Center, 

“Strengthening International Law to Support Democratic Governance and 

Genuine Elections,” (2012): http://www.democracy-

reporting.org/files/dri_report_strengthening_democratic_governance_.pdf 

and U.N. Human Rights Committee, 57
th

 Session. General Comment No. 25: 

“The right to participate in public affairs, voting rights and the right of equal 

access to public service” (1996) (CCPR/C/21/Rev.1/Add.7). 
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3.1 EQUAL TREATMENT AND PROPORTIONALITY  

Equal treatment of all MPs is a fundamental principle from 

which most opposition rights derive. According to this 

principle, opposition members should be able to exercise their 

mandate under the same conditions granted to those MPs in 

the majority. Furthermore, all MPs should have a number of 

equal rights whether they are part of a big group, a small 

group, or not aligned with any group. Equal treatment of MPs 

must be ensured in all their activities and privileges.
13

 

Although the principle of equal treatment is generally not 

explicitly part of constitutions,
14

 the principle is expressed in 

specific, often technical provisions in Rules of Procedure. 

Resolution 1601 (2008) of the Council of Europe recommends 

that political groups or individual members of the opposition 

receive appropriate financial, material and technical 

resources.
15

 

 

The principle of equal treatment must be weighed against the 

principle of proportionality. According to the principle of 

proportionality, differentiation between parliamentarian 

groups is justified to reflect their size. The composition of 

committees, for example, must reflect the strengths of 

political party groups in parliament and speaking time should 

be allocated according to the weight of parliamentary groups.  

The Constitution of Turkey, for instance, states that “the 

provisions of the Rules of Procedure shall be drawn up in such 

a way as to ensure the participation of each political party 

group in all the activities of the Assembly in proportion to its 

number of members” (article 95.2). Similarly, the Constitution 

of Denmark states that “the election by the Folketing of 

members to sit on committees and of members to perform 

special duties shall be according to proportional 

representation” (article 52).  

 

There is obviously no formula that would strike the balance 

between equal treatment and proportionality in every single 

instance. There are, however, a number of criteria that help 

balance proportionality and equal treatment. Accordingly, 

proportionality consideration may not bar MPs from 

performing their duties, e.g. MPs from small parties should be 

able to fully participate in parliament’s work. Individual MPs 

may not receive fewer resources or staff simply because they 

represent a smaller party. Differentiation is only legitimate to 

reflect election results, e.g. committee composition or 

speaking time of political groups. The following cases and 

issues illustrate these general requirements in more detail:  

 

 Speaking time: In principle, all MPs should have equal 

speaking time. However, practice is often different. Rules 

of Procedure contain detailed rules on allocating 

speaking time in parliament, often giving majority parties 

 

 

 
13

 PACE Resolution 1601 (2008), para. 5. 
14

  As a relevant exception in this context, Angola’s Constitution (article 

17.4) determines that “political parties shall be entitled to equal treatment 

by entities exercising political power, impartial treatment by the state 

press and the right to exercise democratic opposition, under the terms of 

the Constitution and the law.”  
15

 PACE Resolution 1601 (2008), “Guidelines on the rights and 

responsibilities of the opposition in a democratic parliament,” para. 3. 

more speaking time than minority parties. Resolution 

1601 (2008) of the Council of Europe states that 

"speaking time in plenary sittings shall be allotted at 

least according to the respective weight of political 

groups; allocation of an equal speaking time between 

majority and opposition, irrespective of their strength, 

should be privileged under certain circumstances"  (para. 

2.2.9).  

 

 Question time: Resolution 1601 (2008) also calls for 

privileged question time of the opposition with the 

government. In particular, the opposition "shall have the 

right to open question time and to ask more questions to 

the government than members of the majority" (para. 

2.2.2-3). 

 

 Participation in the administration of parliament: The 

election of parliament’s president and vice-presidents is 

an important aspect of the administration of parliament. 

Most constitutions leave the election of presidents to a 

majority decision, not explicitly reserving a vice-

president to the opposition. The constitutions of Lebanon 

(article 44) and Pakistan (article 53) are examples of such 

an arrangement. However, Rules of Procedure can 

include the right of a vice-president for the opposition or 

there may be parliamentary practice to this effect. 

According to Resolution 1601 (2008), opposition members 

should "have the right to participate in the management 

of parliamentary business; they shall have access to 

posts of vice-president and other positions of 

responsibility in parliament" (para. 2.3.1). 

 

3.2 ACCESS TO AND COVERAGE IN THE MEDIA 

Access to and coverage of the opposition in the media are not 

only an essential element of effective government control by 

parliament, but also crucial for pluralism. Many constitutions 

grant the opposition the right of access to the media and the 

right of coverage in the media. Constitutions generally include 

different rules for public and private media: while private 

media is rarely the subject of constitutional provisions, state 

media usually is. Constitutions often contain different rules 

for election campaigns.  

 

Article 10 of Morocco’s Constitution, for example, grants the 

opposition “air time at the level of the official media, 

proportional to its representation.” According to article 35 of 

Peru’s Constitution, political parties have – under the 

conditions of the law – “free access to the state-owned social 

media in a proportional manner to the last general election 

results.” Portugal’s Constitution also entitles the opposition 

(as well as “political parties, trade unions, professional and 

business organisations and other organisations with a 

national scope”) to broadcasting time on public radio and 

television,  in accordance with their size and other objective 

criteria defined by law (article 40.1). Remarkably, Portugal’s 

Constitution gives the opposition the right to respond via 

public radio or television to “political statements” of the 

government. The Constitution determines that the “opposition 

air time” must be of the same length and prominence as the 

government’s broadcasts and statements (article 40.2). 
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Article 112 of the Constitution of Columbia grants opposition 

the right to the “use of public mass communications media in 

accordance with the representation obtained in the elections 

for Congress immediately beforehand.” The same provision 

entitles the opposition to respond in “the public media to 

grave and obvious distortions of fact or public attacks levelled 

by senior officials.” 

 

3.3 EFFECTIVE GOVERNMENT SCRUTINY AND 

CONTROL 

Oversight by parliament is a crucial check-and-balance of the 

democratic process, but it is particularly important for the 

opposition, which often does not support the government and 

has a greater incentive to investigate misconduct. There are 

many different ways to conduct oversight and they include the 

right to debate government programmes and pose questions 

to the government, which is required to answer within certain 

time limits. It also includes the right to investigate 

government activities and table a motion of no confidence, 

which leaves the government dependent on support of 

parliament to a large degree.  

 

Many constitutions grant parliament the right to government 

oversight in a general fashion, whereas other constitutions 

introduce requirements for questioning, inquiries, or motions 

of no confidence. The Turkish Constitution, for example, 

empowers the Turkish Grand National Assembly “to exercise 

its supervisory power by means of questions, parliamentary 

inquiries, general debates, motions of censure and 

parliamentary investigations” (article 98). Turkey’s 

Constitution leaves it to the Rules of Procedure to determine 

the form of presentation, content, and scope of the motions. 

Indonesia’s Constitution stipulates that parliament has “the 

right of interpellation (interpelasi), the right of investigation 

(angket), and the right to declare an opinion” (article 20A.2). 

 

However, while it may be in the interest of opposition parties 

to conduct oversight, MPs of the governing party may try to 

block questions or investigations by simple majority. Such a 

system would not only undermine effective oversight of the 

government, but would also disenfranchise the opposition. 

For these reasons, some constitutions grant the minority in 

parliament or single MPs a number of rights that cannot be 

blocked by the majority. This is done either by explicitly 

granting the right to individual MPs or constitutional 

provisions for qualified minority rights. This means that a 

certain minority percentage of MPs may call for inquiries or 

adopt other initiatives.  

 

Below is a list of examples:   

 

 Questions to government and interpellation: MPs, either 

individually or as a group, may submit questions to 

government, which must be answered within specific 

deadlines. According to article 20A.3 of Indonesia’s 

Constitution, every MP has the “right to submit 

questions, the right to propose suggestions and 

opinions.” Portugal’s Constitution grants individual MPs 

the same rights (article 156d). In an illustration of 

qualified minority rights, in Lithuania one-fifth of MPs 

may direct an interpellation to the prime minister or a 

minister (article 61); in the Czech Republic, “a group of at 

least twenty” MPs is required (article 43); and in 

Macedonia, a minimum of five (article 72). 

 Calling of parliament sessions: Although not exclusively a 

tool of government oversight, calling parliament session 

is nevertheless an essential instrument should the 

opposition need to address parliament urgently. Many 

constitutions grant parliament the right to call (regular 

and extraordinary) sessions. Again, qualified minority 

rights are available: in the South Korean Constitution 

(article 47), one-fourth of the MPs can convene an 

extraordinary session, while in Armenia (article 70) one-

third can. Resolution 1601 (2008) recommends that a 

qualified minority of one-fourth of MPs should have the 

legal right to call for an extraordinary session (para. 

2.3.2).
16 

 

 Setting the agenda: Setting the agenda is another 

important tool for effective government oversight, which 

becomes less effective if the agenda is set by majority 

vote only. The French Constitution (article 48) grants the 

opposition the right to set the agenda on one day of 

sitting per month. 

 Committees of inquiry: Ad hoc or permanent committees 

to investigate specific issues are a particularly important 

tool for parliamentary supervision of the government. To 

render this tool effective, the establishment of 

committees should be with qualified minority. At the 

same time, there is a strong argument to require a 

minimum number of MPs for the establishment of an ad 

hoc committee. The functioning of parliament would be 

undermined if individual MPs could force the 

establishment of committees. For this reason, various 

constitutions grant members of parliament the right to 

set up committees only if they represent a quorum. 

According to article 44.1 of the German Constitution, a 

committee of inquiry must be established if requested by 

one-fourth of the parliament. Similarly, the Defence 

Committee of the German parliament – which also has 

the powers of a committee of inquiry – must inquire 

about a specific matter if requested by one-fourth of its 

members (article 45a). In Turkey, at least 10% of all 

members of parliament are required to request an 

investigation concerning the prime minister or other 

ministers, which – problematically – is decided by simple 

majority.
17

 Portugal, where each MP may request the 

formation of parliamentary committees of inquiry, is an 

exception to the rule (article 156). According to good 

practice elements, recommended at the European 

 

 

 
16

 On the other hand, the Venice Commission, in “On the Role of the 

Opposition in a Democratic Parliament,” Study no. 497/2008 (2010), finds 

that “such rules are still relatively rare, and that the threshold of one-

fourth recommened by the Assembly in most political systems would be 

regarded as rather low” (p. 26).  
17

 Article 100 (as amended on 17 October 2001). 
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Conference of Presidents of Parliament,
18

 a fixed quorum 

of less than one-half of the MPs should be entitled to set 

up an inquiry committee; furthermore, the chair or 

rapporteur of an inquiry committee should be an 

opposition member.  

 

3.4 APPEAL TO THE CONSTITUTIONAL COURT 

The constitutional courts are a potentially powerful tool for 

oversight and to safeguard the constitutional order. Where 

strong constitutional courts exist and parliament is entitled to 

appeal to the court, opposition members should have the right 

to request a constitutional review of laws. In Germany, one-

fourth of the members of the Bundestag (the lower house), 

can lodge a case with the Federal Constitutional Court to rule 

on the constitutionality of federal and regional (Länder) laws. 

According to Resolution 1601 (2008) of the Council of Europe, 

opposition members should be entitled to submit adopted 

laws and draft laws for review to the constitutional court 

(para. 2.7.1-2). 

 

Germany’s Constitutional Court also rules on appeals by 

individual MPs who allege that their constitutional rights as 

parliamentarians have been violated (article 92). These 

opposition rights have played a very important role in German 

politics. A number of laws have been annulled by the 

Constitutional Court following an application from the 

opposition.  

 

In Turkey, the “main opposition party” or one-fifth of the total 

number of MPs in parliament have the right to appeal to the 

Constitutional Court for the annulment of laws, decrees, and 

parliament’s Rules of Procedure (article 150).  

 

3.5 MOTIONS OF NO CONFIDENCE 

A successful motion of no confidence demonstrates that 

government no longer has the support of parliament’s 

majority. A motion of no confidence can lead to the dissolution 

of parliament and new elections. In some countries, a vote of 

no confidence requires that the opposition propose a 

successor candidate. The motion of no confidence is only 

successful if the successor candidate is elected. 

 

There is no common practice on whether individual MPs or 

parliamentary groups have the right to propose a motion of no 

confidence. While some constitutions grant individual MPs 

such rights, others require a specific number of MPs. In article 

37 of Lebanon’s Constitution, every MP has “the absolute right 

to raise the question of no confidence in the government 

during ordinary or extraordinary sessions.” According to 

article 99 of Turkey’s Constitution, “a motion of censure may 

be tabled either on behalf of a political party group, or by the 

signature of at least twenty deputies.” In Lithuania, one-fifth 

of the members of parliament may direct an interpellation to 

 

 

 
18

 European Conference of Presidents of Parliament, p.10.  

the prime minister or a minister, which is a necessary first 

step for a no confidence motion.   

 

3.6 PROPOSE LEGISLATION 

One of parliament’s primary functions is to legislate. 

Constitutions usually give MPs or parliamentary groups the 

right to table legislative proposals and the right to comment 

on proposals by the government. While some constitutions 

require the support of a specific number of MPs to table draft 

legislation, others give individual MPs such rights. Jordan is 

an example of the former, where ten or more MPs are required 

to propose draft laws (article 95). Turkey, Indonesia, Albania, 

and Portugal are examples of the latter. The European 

Conference of Presidents of Parliament recommends that 

good practice includes that a low quorum of MPs (5% or less) 

may table draft legislation; a certain percentage of these 

drafts should be discussed in committees and submitted to 

vote in plenary.
19

 

 

3.7 PARTICIPATION IN COMMITTEE WORK 

Committees discuss and prepare legislation, the budget, and 

other acts. They are an essential part of a functioning 

parliament. For this reason, the effective participation of the 

opposition in committees is indispensable. At the same time, 

the composition of committees must reflect the strengths of 

political parties. Various constitutions stipulate explicitly that 

committee membership be proportional to the composition of 

parliament as a whole. Examples include Portugal (article 

178.2) and Greece (article 68.3). Some constitutions also 

provide provisions for other types of committee membership. 

This is the case in Belgium’s parliamentary consultation 

committee (article 82), Germany’s joint committee (article 

53a), and France’s mediation committee (article 42.2).   

However, similar to the work in inquiry committees, the 

general principle of proportional representation should not 

prevent the opposition from participating effectively in the 

parliament’s committee work. There are various ways to strike 

a balance between proportional representation on the one 

hand, and effective opposition participation on the other. 

Some constitutions stipulate that a certain number of 

committees should be chaired by a member of the opposition. 

Morocco’s revised 2011 Constitution grants the opposition the 

right to effective participation in the legislative procedure. 

Resolution 1601 (2008) of the Council of Europe recommends 

that “the chairmanship of committees responsible for 

monitoring government action, such as the committee on 

budget and finance, the committee on audit, or the committee 

supervising security and intelligence services, should be 

granted to a member of the opposition” (para. 2.5.1).  

 

 

 

 
19

 Ibid.  
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3.8 PARTICIPATION IN THE ELECTION/APPOINTMENT 

OF SENIOR OFFICIALS 

The election or appointment of senior officials is politically 

sensitive. These can include media commissioners, 

ombudsmen, head of court of auditors, central bankers, high-

ranking judges, and high-ranking military officers. There are 

many different arrangements to elect or appoint such 

officials. Often, the president, government, prime minister, or 

MPs have the right to select these officials. However, it is also 

common for the opposition to be consulted and/or approve 

the appointment. In Morocco, the constitution (article 10) 

allows the opposition to make “contribution to the proposing 

of candidates and to the election of members of the 

Constitutional Court.” In Montenegro, two members of the 

Judicial Council, which elects judges, are selected from 

parliament, including one from the majority party and one 

from the opposition (article 127). The Constitution of 

Barbados (chapter VII, article 81) determines that the 

appointment of Chief Justice of the Supreme Court can occur 

only “after consultation with the leader of the Opposition”. 

South Africa’s Constitution requires that three members of 

the Judicial Service Commission be members of parliament’s 

opposition parties (article 178.1h). In Argentina, the chair of 

the General Auditing Office is “appointed under the proposal 

of the Opposition with the largest number of legislators in 

Congress” (article 85). 

 

3.9 VALIDITY OF TERM 

It is of particular importance for opposition members that 

parliament cannot remove individual MPs by simple majority 

and/or on vague grounds. If the term of a Member of 

Parliament simply depends on a decision by Parliament’s 

majority, the opposition works constantly under a Damocles 

sword. It is equally problematic if MPs can be removed on 

vague grounds, such as moral conduct.  

 

The Constitution of Pakistan, for example, contains an 

extensive list of grounds for removing MPs, some of which are 

vague. Grounds for removal, for instance, include convictions 

by a court of law for offences such as “propagating any 

opinion, or acting in any manner, prejudicial to the ideology of 

Pakistan, or the sovereignty, integrity or security of Pakistan, 

or morality, or the maintenance of public order” (article 63g). 

Vague criteria can be used to remove numerous MPs from 

office. For this reason, criteria for removing MPs should be 

narrowly defined and should avoid vague language open to 

subjective interpretation by parliament’s majority. 

 

4. CONCLUSIONS  
A functioning opposition, able to offer a viable and credible 

alternative to the incumbent government, is an essential 

element of democracy, indispensable for full pluralism. A 

functioning opposition offers ideas and policies different than 

those of the government, thereby contributing to a diversity of 

debate. A functioning opposition is also an essential 

mechanism of holding the government accountable, for 

example by committees of inquiry or questioning of the 

government. For these reasons, many constitutions guarantee 

a number of opposition rights. These include equal treatment 

of all parliamentarians, effective government control, and full 

participation in parliament’s work, including the legislative 

process.  

 

To make opposition rights effective, it is essential that 

parliament’s majority cannot block the opposition from 

exercising its rights by simple majority. It is common practice 

in many countries that the opposition can raise questions to 

the government, launch investigations into government 

activities, or table draft laws without the consent of 

parliament’s majority. Opposition access to media, including 

airtime in public radio or television, is another opposition right 

that is enshrined in various constitutions. Bringing cases or 

lodging appeals to constitutional courts should also not 

depend on the approval of parliament’s majority.  

 

There is the need to recognise the mandate enjoyed by 

majority parties, which govern by popular consent, and the 

rights of the opposition to fully function as an integral part of 

government oversight and the legislative process. A balance 

must be struck between rights that do not restrict or hinder 

the opposition from working effectively, and that are not so 

broad to infringe on the mandate of the majority.  

 

In many countries, Rules of Procedure regulate most 

practically relevant details of the parliament’s work, including 

opposition rights. However, even if Rules of Procedure can 

grant extensive opposition rights, due to different amendment 

procedures for Rules of Procedure (often by simple majority) 

and constitutions (often by qualified majority), 

constitutionalising the status and rights of the opposition may 

be a better guarantee for the existence and acceptance of the 

opposition in a political system.   

 

In one way or another, many constitutions protect opposition 

rights, either implicitly by granting rights to all 

parliamentarians, or explicitly by referring to the term 

"opposition." In new democracies, where the protection of 

opposition rights is essential to guarantee a multi-party 

system for political pluralism, explicit constitutional 

protection of opposition rights may be more appropriate. 

Where the democratic culture is still nascent, there is a need 

for legal protection at the highest level to ensure the quality of 

democracy and the pluralism of multiple parties at work.  
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