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Introduction: Why does
this matter now?

As the covid-19 pandemic spreads, governments 
around the world have introduced strict measures 
to fight off the virus. Freedom of movement is sig-
nificantly limited in many places while democratic 
and electoral processes, as well as rule of law guar-
antees, are altered. 

Many of these measures represent states of emer-
gency, whether they have been formally called so 
or not. In order to help assess the legitimacy of the 
actions taken by different states, DRI provides some 
background on the definition, benefits and dangers 
as well as international standards on the concept.



What is a state of 
emergency?

A state of emergency is a special legal regime de-
signed for extraordinary circumstances, such as war, 
internal upheaval and natural disasters. It enables 
the government to act in ways that it could not 
under the ordinary legal framework. This may be 

necessary for states to be able to react quickly and 
effectively to an imminent danger. While many legal 
systems across the world include state of emergen-
cy provisions, the specific powers they grant vary 
significantly. 

For example, states of emergency may allow 

 z Derogation from human rights pro-
tection: in order to deal with the emer-
gency, the state can derogate, i.e. limit 
more severely than usually possible, 
from the protection of some human 
rights such as freedom of movement. It 
is important to note that other rights, 
such as the prohibition of torture, can 
never be derogated from. 

 z A shift of powers toward the execu-
tive: as emergencies tend to require 
swift action, these provisions often in-
clude strengthening the executive and 
weakening legislatures.

 z A shift of powers toward the central 
government in federal systems: com-
petences at the regional or local level 
may be shifted toward the central gov-
ernment to safeguard a coordinated, ef-
ficient response to the threat. 

 z Use of armed forces: a state of emer-
gency may facilitate the mobilisation of 
the armed forces at home, for example 
to provide aid during a natural disaster. 

 z Access to specific funds: a declaration 
of emergency may be necessary to tap 
special funds, for example for emergen-
cy relief. 

States of emergency can take different forms; they 
may be anchored in the constitution or in a dedicat-
ed law. While they are often officially proclaimed, 
countries sometimes adopt measures amounting 

to a state of emergency, which significantly restrict 
human rights, democracy and the rule of law to 
counter a threat, without any declaration. This is a 
so-called de facto state of emergency.



Is a state of emergency 
a bad thing?

States of emergency have a bad name because 
they have often been abused by dictators to sus-
pend democratic constitutions and human rights 
protections over long periods of time. However, 
the concept of state of emergency is commend-
able from a rule of law standpoint: it clearly signals 
that the normal functioning of the state cannot be 
maintained. It also indicates and provides a legal 
basis for the special regime put in its place, thus 
helping ensure legality and legal certainty.1 In this 
regard, a formal declaration of a state of emergency 
is preferable to a de facto state of emergency.

However, all forms of states of emergency bear 
significant risks of abuse, as their historical track 
records show. Governments can exploit them to 
concentrate power and undermine the constitu-
tional order in the long term. Therefore, for states 
of emergency to be justifiable in a democracy they 
must comply with the following standards which 
are set out in international and regional treaties 
and commitments. 

1. For more on the rule of law and its central components, see our publication Components of the Rule of Law in the European Union: A Primer.

2. Notably: Article 4 of the International Covenant on Civil and Political Rights, Article 4 of the International Covenant on Economic, Social and 
Cultural Rights, Article 15 of the European Convention on Human Rights and Article 27 of the American Convention on Human Rights.

What are the 
international standards 
for a legitimate state 
of emergency and how 
do they apply to the 
covid-19 pandemic?

International standards on states of emergency are 
clearest when it comes to human rights law. Almost 
all leading international and regional human rights 
treaties recognize that special situations require 
special responses and include provisions on states 
of emergency.2 Commitments and toolkits issued 
by international organisations such as the Coun cil 
of Europe and the Organization for Security and 
Co -operation in Europe provide appropriate stan-
dards on democratic governance and accountabili-
ty during emergencies.

 
The following safeguards are based on this in-
ternational framework and must be observed 
for a legitimate state of emergency. You can 
also compare these to how they might be ap-
plied during the covid-19 pandemic. 



Requirements

Governments must take 
swift actions to fight the 
virus, but all emergency 
me asures must be con-
stitutional and foreseen 
by law or a decree that is 
subject to parliamentary 
confirmation. 

The fast spread of covid-19 
is highly dangerous and 
the virus is not yet well 
known. Putting in place 
re  strictive measures to pre-
vent a catastrophic break-
down of he alth systems 
re  sulting in massive loss 

of life is justified. Howe-
ver, the measures taken 
must always be clearly 
related to suppressing 
the spread of the virus 
and as knowledge of 
the virus grows, res-
 p on  ses should be better 
adap  ted. For ex ample, 
rather than prohibiting 

demonstrati ons  outright, 
social distan cing conditions 
could be imposed.

The spread of the corona-
virus does not justify very 
long or unlimited states 
of emergency. The effects 
of emergency measures 
can be assessed within 
the first few weeks, after 
which they must be regu-
larly reviewed. Extensions 
need to be duly justified. 
For ex ample, it may be 
justified to postpone elec-
tions, but a postponement 
well beyond the current 
emergency would violate 
the right to vote and stand 
in periodic elections.

While these non-derogab-
le rights have presented 
less controversy in the 
covid-19 pandemic than 
du ring previous counter-
terrorism related states of 
emergency, it is essential 
that states continue to 
up hold these core human 
rights during any crisis. 

Emergency measures  to 
co  unter covid-19 do not 
suspend a state’s other 
international obligations, 
including in the realm 
of economic, social and 
cultural rights, which are 
heavily affected by the 
crisis. 

In the design of any mea-
sures to combat the virus, 
states must be mindful 
that they do not discri-
mi nate against certain 
gro  ups.

The right to an effective 
remedy is weakened where 
court proceedings have be-
en slowed down or halted 
due to social distancing or 
staff being sick. However, 
states should ensure that 
essential court cases are 
dealt with, particularly 
challenges against emer-
gency measures, urgent 
criminal cases or civil and 
administrative cases where 
the court must intervene 
to halt harmful actions. This 
might entail that courts 
quickly adopt the means to 
conducting hearings online 
or with remote participa-
tion, where appropriate.

Despite social distancing 
rules, parliaments should 
be able to meet, delibe-
ra te and vote. Countries 
ha  ve taken different steps 
to achieve this aim, for ex-
ample by allowing virtual 
deliberations and voting 
or by lowering the quo-
rum so that less members 
can pass laws in a valid 
manner while ensuring 
opposition rights.

Legality 

Any measures ta ken  must 
be foreseen by law and 
fall within the relevant 
constitutional or statuto ry 
regime, whether emer-
ging from the legal text 
or the jurisprudence of 
constitutional courts.
A common feature in 
ma  ny legal systems is the 
constitutional require-
ment for human rights 
derogations to be enshri-
ned in a law approved by 
parliament or in an ex-
traordinary decree issued 
by the government that is 
later subject to parliamen-
tary confirmation. 

Proportionality 

This prin      ciple is a com mon 
feature of human rights 
law. During an emergency, 
any measures taken must 
be ‘strictly required by the 
exigencies of the situa  -
ti on’. This means that they 
must be aimed at averting 
the threat and represent 
the least invasive, effective 
me  thod to achieve this 
 objective.  

Time limit 

A state of em ergency 
sho uld be limi ted in ti me 
and, where possible, in 
geographical reach. His-
torically, one of the big-
gest dangers concerning 
states of emergency has 
been their extension for 
decades based on va  gue 
reasons such as ensur ing 
‘national security’. As a 
re sult, many emergen-
cy laws feature ‘sunset 
clauses’, which provide 
that the law automatically 
ceases to have effect after 
a certain period unless it is 
extended by parliament.

Non-derogable 
rights 

So me rights may never 
be derogated from. While 
the list of non-derogable 
rights varies in different 
treaties, they all include 
the right to life, the prohi-
bition of torture, the pro-
hibition of slavery and the 
prohibition of retroactive 
punishment.

Compatibility with 
o th er in  ternational 
obliga ti ons 

Ev en in the event of de  ro-
gation, states contin ue to 
be bound by their other 
international obliga   tions,   
such as internatio nal 
hu  ma nitarian law during 
ar  med conflict or the fun-
damental principles of  fair 
trial.

Non-discrimination 

N o de  ro  gation from hu-
man rights protection may 
am o unt to discrimination 
so lely on the ground of 
ra ce, colour, sex, language, 
religion or social origin.

Rule of law and the 
right to an effective 
remedy

Co  urt activity may be 
affe cted by an emergency. 
While adjustments to the 
functioning of judicial and 
other procedures may be 
necessary, states continue 
to be under the obliga  tion 
to provide an effec tive 
re medy for any hu man 
rights violation, as well as 
guarantee the right to go 
to court in urgent matters.

Parliamentary 
over sight

Pa    r  liaments should con -
tinue to work and be able 
to modify or annul deci-
sions by the executive.



Funded by:


